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The Provoſt, Magiſtrates, and Town 

Council of Perth, for themſelves, 

and on Pehalf of the other Inhabi- 
# rants of Perth, Suſpenders, 


r AGAINST 
Ee The Truſtees appointed by Act of Parliament, 
\__._- for, repairing the Road from North Queenſ- 


HE Queſtion now to be reported to your Lordſhips, 


1 


a £ ' by the Lord Bankton Ordinary, will be admitted to be 5 


ol public Importance, as it relates not ſingly to theſe, 
Suſpenders, but involves the Intereſts and Privileges of the 
© whole Royal Burrows in Scotland, whether henceforth every 
I.nbabitant, without Diſtinction of his Character, Employment, 
or Manner of Life, can be compelled to perform the Statute 
Work of working fix Days at the Repararion of the High | 
BV oads within their reſpective Counties. 
due Queſtion appeared ſo material to your Lordſhips, that FM 
Sou were pleaſed to hear Parties fully by their Council, when 
de Lend Ordinary on the Bills reported this Suipenſion and ©7.- 4 
e the Coun 3/and.thereſore the Suſpenders Council, | 
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2 
ſhall nowendeavour to wat . Arguments that have 
been urged in the Debate. 

The Fact is exceedingly ſhort, as it ariſes from an Order 
of three of the Truſtees, appointed by Act of Parliament for 
repairing the Roads leading from Qxccnsferry, Oc. dated 8th 
of May 1756, directing and commanding their Conſtables, to 
* fummon and order all the Houſe-holders in the Burgh of 
Perth, dwelling between the Tolbooth and the Entry to 
the Skinner Gate, on the North Side of the High Street, 
that they ſend, each of them, a Servant againſt J/eaneſday 
the 12th Day of May inſtant, to work three Days, as the 
Law directs, on the Roads now repairing near the Bridge of 
Earn,” | 
The Points of Law to be conſidered in the Determination 
of this Queſtion, are Three; x /t, Whether by the Law of Scot- 
land, prior to the late Statutes introducing Turnpike Roads in- 
to this Part of the United Kingdom, the Inhabitants of the 
Royal Burrows in Scotland were obliged to perform perſonal 
Services in repairing the High Roads within the County ? 
24dly, Whether the late Statutes, introducing Turnpike Roads, 
and particularly the Act paſſed in the 26th Year of his pre- 
ſent Majeſty, intituled, An Act for repairing the Road from 
« the North Qucensferry, through the Towns of Inverkeithing 
« and Kinroſs, to the Town of Perth,“ has varied the anci- 
ent Law, and introduced ſo material an Alteration of the 
Privileges of the Royal Burrows ? 3dly, Suppoſing the Suſpend- 
ers ſhould not be found liable to work at the Roads by Law, 
yet whether, by the laſt mentioned Act of Parliament of the 
26th. of his preſent Majeſty, the Power of reviewing and con- 
trolling the Orders of the Truſtees is veſted in the Juſtices of 
the Peace, excluſive of the Juriſdiction of your Lordſhips, or 
any other Court of Law whatever? or, in other Words,. that 


0 - 


( 3 


In order to prove the 1ſt Propoſition, which the Suſpenders 


humbly mantain, that by the ancient Law of Scotland the In- 


habitants of Royal Burrows were not liable to perſonal Ser- 
vices in repairing the Roads, it will be neceſſary ſhortly to re- 
mind your Lordſhips of the particular Acts of Parliament re- 
lating to that Matter. 

The Inſtructions given to the Jultices of Peace, firſt by the 
Act 1617, and afterwards by the Act 1661, authorizes and 
requires the Juſtices to give Order for repairing the High 
Roads, as they ſhould think moſt convenient, and with leaſt 
Grief to the Subjects ; and they are to cenſure and punith, ac- 
cording to their Diſcretion, thoſe who diſobey them: But as 
theſe Statutes were only general Inſtructions, or Directions, 
without particularly defining the Method, or deſcribing rhe 
Perſons who were to be employed in executing theſe Repara- 
tions, the Intention of the Legiſlature was not carried intoExe- 
cution ; and therefore an Act of Parliament was paſled in the 
1669, in the ſecond Parliament of Charles I. which lays down 
ſundry Regulations, or Directions, for repairing the High 
Roads; particulaely deſcribing the Perſons that were to be 
called out and conveened by the Juſtices of Peace for that 


Purpoſe ; viz. Tenants, Cottars, and their Servants, who were 


to have in Readineſs Horſes, Carts, Slades, Spades, Showelrs, 
Mattoche, and ſuch other Inſtruments, for repairing the High 
Roads, and with theſe to work within ſuch Parts of the Roads 
as ſhould be appointed for them. 

The Suſpenders are adviſed, that there is not the leaſt Am- 
biguity in the Words of this Statute with regard to the Per- 
ſons liable to repair the High Roads; that the Expreſſions 
Tenants and Cottars clearly denote Inhabitants of the Country 
Pariſhes, the Poſſeſſors of the Lands, and thoſe employed in 
cultivating ; the Word Cortars being only applicable to thoſe 
living in ſmall Houſes or Cottages, and generally poſſeſſing a 
ſmall Portion of Ground, for which he pays Rent to the Far- 
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mer, or principal Tackſman, and commonly likeways performs 
perſonal Services about the Farm, ſuchas cutting down the 
Corns, working the Hay, Sic. A Cottar ſeems in ſome Meafure 
to agree with what is called a Cottager in England, who the 
Law Books tell us, was antiently an Inhabitant of a ſmall 
Houſe, bound to work by Tenure for the Lord; and it is 
there required, that there ſhould always be four Acres of Land 


to a Cottage; but it never was ſaid, ſo far as the Suſpenders 


can learn, that the Word Cottar in Scorland, or Cottager in 
England, denoted the Inhabitant of a Royal Burrow, or of a 
Corporation, or that the Mayor, Provoſt of ſuch Burrow or 
Corporation, or that a Lawyer or Phyſician could, under that 
Denomination, be called out to repair the High Roads. 

Bur further, could it be ſuppoſed, that there was any Am- 
biguity in the Expreſſion, it would be explained by every other 
Clauſe in the Statute ; for your Lordſhips will obſerve, that 


though a Penalty is impoſed upon the Abſents, yet the Law 


requires perſonalAttendance and Service, and ſuppoſes that the 
Perſons therein deſcribed as liable to repair the Roads, ſhould 
attend perſonally; and they are not even permitted to ſend 
another in their Place: Nay, by the Act 1661, no pecuniary 
Penalty was impoſed, but the Perſons not obeying the Order 
of the Juſtices were liable to be puniſhed or cenſured at their 
Diſcretion. It is therefore impoſſible to believe, that theſe 
Regulations were intended to comprehend Inhabitants of the 
Royal Burrows, Merchants, Lawyers, Phyſicians, nay Perſons 
of the higheſt Rank and Character in the Country, when hap- 
pening to have a Houſe or Living within a Burrow. The ve 

Urenfils and Inſtruments, which the Perſons called out are ſup- 
poſed to have in Readineſs, and to bring along with them, are 
{uch as pertain to Country Service, and are in the Cuſtody of 
che Tenauts and Cottars, properly ſo called, and ufed hy 
them in Country Work; ſuch as Picks, Mattocks, Oc. which 
ſurely are not proper Implements of Trade for a Cobler, Tay- 
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lor or ſuch other Artificer within a Royal Burrow. The Fines 


upon the Abſents are to be levied by poinding the readieſt of 
their Goods, and appriſing the ſame upon the Grounds of the 
Lands; clearly ſuppoſing, that the Perſons liable were Inhabi- 


. tants upon, and Poſſeſſors of predia ruſtica, or Lands in the 


Country. 

The Principle which the Legiſlature has proceeded upon in 
this Matter is moſt juſt and reaſonable, that the Inhabitants, 
Poſſeſſors of Land in the Country, neceſſarily uſe the Roads 
lying contiguous to them, and reap the greateſt Benefit from 


their being put in good Order, and has conſidered the Repa- 


ration of them as a natural Burden; and as a Conſequence of 
this Principle, the Act of Parliament 1669, in place of the 
perſonal Service required from Tenants, Cottars, and their 
Servants, who are inured to Labour, and capable of perform- 


ing Work, a Tax is impoſed upon the Heretors, to be yearly 


adjuſted by themſelves, not exceeding 10 5. Scors upon the 
r oo l. of valued Rent: And indeed the Exemption of the In- 
habitants of the Royal Burrows is juſt and reaſonable, when it 


is conſidered, that by the Erection of the Royalty, they are 


liable to other public Burdens, watching, warding, repairing 
their own Streets, Oc. quartering Soldiers, and ſuch other 
Burdens. 

The Act paſſed in the 5th Year of his late Majeſty, makes 
no Alteration in the Perſons liable to repair the Roads. Ir in- 
troduces certain Regulations for rendering the former Laws 
more effectual, and in place of Tenants, Cortars, and their Ser- 
vants, uſes the Words, Tenants, Cottars, and other labourin 
Men; but neither ſuppoſes nor ſtatutes that Tradeſmen, Ar- 
tificers, or other Inhabitants of Royal Burrows, who in no 
Senſe are called labouring Men, ſheuld be called out. It pro- 
ceeds upon the ſame Principle and Plan with the former Laws, 
that the Reparation of the Roads was a Burden upon the 
Lands or Inhabitants thereof, and therefore juſtly called to it 
| B all 
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all theſe who lived in the „ and gained their Liveli- 
hood by Labour or Country Work. 

The Chargers endeavour to ſupport their Argument from 
the Practice of our Neighbouring Country, where they in- 
ſiſted, there was no Diſtinction betwixt the Inhabitants of a 
Burrow or Incorporation and the Inhabitants or Poſſeſſors of 
Lands in the Country, both being equally liable to repair the 
Highways. 

The Suſpenders do not pretend to be acquainted with the 
Rules of the Law of England, and therefore cannot admit the 
Fact to be true: But ſuppoſing it to be true, it cannot aid the 
Charger's Argument; becauſe the Laws of England and Scot- 
land, relating to the Reparation of High Roads, are extreme- 
ly different. In Scotland the Burden in general is laid up- 
on the Inhabitants of a County, and the Juſtices of Peace are 
authorized. to appoint the Roads that are to be repaired. In 
England the Inhabitants of each Pariſh are bound only to re- 
pair the Roads locally within their own Pariſh. And there- 
fore it may not be ſurprizing, that even thoſe who live within 
a corporate Town may be bound to work at the Reparation 
of the Road within their own Pariſh where they live; which 
generally, if not in all Caſes, is only obliging them to repair 
the Roads within their own Town, or Liberties thereof. If 
this Rule of dividing by Pariſhes obtained in the Law of Scot- 
land, the Suſpenders ſhould think it no Hardſhip upon them; 
or the Inhabitants of other Royal Burrows, to aſſiſt or con- 
tribute to the Reparation of the Roads within the Burrow or 
Royalty, as in Fact they do. But the Queſtion: is, as the 
Law of Scotland now ſtands, whether indiſcriminately the 
whole Inhabitants can be called out with Picks and Shovels 
on. their Shoulders, to work in any Corner of the County 
which the Juſtices ſhall pleaſe to appoint. 

The Suſpenders cannot omit one Obſervation, that the Law 
et England appears from the Books to proceed upon the fame 
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Principle that has been laid down as the Foundation of the 
Law of Scorland, viz. That the Reparation of the High Roads 
is conſidered as a natural Burden upon the Lands, or predia 
ruſtica: So it is laid down by Hawkins, who, B. 1. Ch. 76. 
treats of Nuſances relating ro Highways, where he ſays, That 
of common Right, the general Charge of repairing all High- 
© ways lyes on the Occupiers of the Lands in the Pariſh wherein 
they are.“ And probably the Legiſlature of this Country 
has had this Maxim in their View, when, by the Acts of Par- 
liament already mentioned, they impoſed this Burden of re- 
pairing the Highways upon the Tenants, Cottars, and their Ser- 
vants, as, is in other Words, upon the Occupiers of the Lands. 
A Judgment of your Lordſhips in the Caſe of Kirkaldie 
was likewiſe urged by the Chargers; but your Lordſhips will 
remember, that the Queſtion was there determined in a very 
ſummary Manner, it only having occurred concerning the paſ- 
ſing or refuſing a Bill of Suſpenſion. The Suſpenders have 
the greateſt Deference for your Lordſhips Judgments ; bur 
they will be forgiven for humbly thinking, that if that Queſ- 
tion had been more ſolemnly and deliberately conſidered, the 
Judgment might have been otherways. It at the Time ap- 
peared exceedingly new; and a ſingle Judgment at any rate 
will not be conſidered as eſtabliſhing the Law: And if the 
Suſpenders are not miFinformed (for as the Queſtion was only 
concerning the paſſing or refuſing a. Bill of Suſpenſion, no 
Proceedings appear upon Record) your Lordſhips did in that 
Caſe exeem certain of the Inhabitants, though the Suſpenders 
can ſee no Diſtinction made in the Law; for if any Words in the 
Act of Parliament can be conſtrued to include the Inhabitants 
of a Royal Burrow, it muſt be the whole Inhabitants, whiclr 
the Suſpenders only notice as an Argument for your Lordfhips 
now conſidering the Caſe upon its own Merits, now that it 
is fully laid before you; and upon the whole of this Argument, 
the Suſpenders humbly apprehend they have ſupported the firſt 
; Propoſition, 


_— ; 

Propoſition, that they.and the Inhabitants. of the other Royal 
Burrows, cannot, by. the ancient Acts of Parliament, be re- 
quired or called out by the Juſtices of Peace to repair the 
Highways within the County. | | 

The next Point then to be conſidered is, whether this is alter- 
ed by any ſubſequent Law, particularly by the Clauſe in the 
26th of his preſent Majeſty, for repairing the Roads from the 
North Queeniferry, &c. which enacts that © every Houſholder, 
Cottager or Labourer, within the faid Counties reſpectively, 
« ſhall work in the Highways by himſelf, or another employed 
by him, for the Days, and under the Penalties as are already 
« preſcribed by Law in that Part of Great Britain called Scor- 
land.? The Argument here wholly turns upon the Interpre- 
tation of the Word Howſholder, which undoubredly, in the 
S-nſe of the Word, can juſtly be applied to thoſe living in the 
Country and Body of the County, who are neither Tenants, 


nor Cottars, nor labouring Men, ſuch as Artificers, and o- 


thers who retire to the Country to carry on their Trade, 


where Proviſions and other Neceſſaries of Life can be purchaſ- 


ed at the cheapeſt Rate. 


This Expreſſion, Houſholder, occurs in the EngliſhStatutes 


relating to the Reparation of Highways, and is undoubtedly 


taken in this Senſe, becauſe there the Reparations are carried 


on by Pariſhes, not by Counties; and therefore the Houſhold- 
ers in the Pariſhes cannot be underſtood in any other Senſe. 

The Chargers indeed do not ſeem to deny this Conſtruc- 
tion, but they endeavour to extend it further to every Inha- 


bitant in the Royal Burrows: But the Suſpenders beg Leave 


to obſerve that the Argument in this Caſe proceeds upon 
the Suppoſition, that the Inhabitants of the Royal Burrows 
were exeemed by the former Statutes. It is therefore ſub- 


mitted to your Lordſhips if a general Expreſſion, which ad- 
mits of a very rational and equitable Conſtruction, conſiſtent 


with the general Syſtem of former Laws and Acts of . Parlia- 
ment, 
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ment, can be extended to another Conſtruction, intirely re- 
7 pugnant to, and inconfiſtent with the Plan of the Law. It 
ba Maxim, eſpecially in Britain, Statutes and Acts of Parlia- 
ment are not to be repealed by Implication. But according to 
the Purſuer's Doctrine, this ſingle Word Howſholder, probably 
borrowed from the Engliſh Statutes, and accidentally thrown 
into the Act of Parliament in queſtion, muſt be conſtrued to 
repeal the Statutes confirmed by Practice, which have been 
made for above a Century; and what is more, it involves in 
this general Ruin the Conſtitution of the whole Royal Burrows 
in Scotland, by deſtroying at one Blow the Privileges and Im- 
munities given to them by their Anceſtors, of not being call- 
ed out to repair the Roads in the County, becauſe, by their 
Erection into a Royalty, they were ſubjected to other Burdens 
equally great. | 

It is a Rule in Interpretation, and a juſt one, that Laws 
ſhould always be explained conſiſtent with one another, and 
that every Interpretation which renders them inconſiſtent and 
derogatory to one another, is to be rejected when another can 
be found. The Interpretation put upon the Word Howuſholder 
by the Chargers in this Caſe, varies the whole Syſtem of the 
Law of Scotland relating to the repairing of High Roads ; whilſt 
the Interpretation urged by the Suſpenders, confirms the ge- 
neral Plan, renders the whole conſiſtent, and in a Briti/h Sta- 
rute puts the Senſe upon the Word Houſpolder that undoubted- 
ly is given to it by many Eugliſb Statutes before the Union. 

But further, this Conſtruction is confirmed by the Words 
of the Act of Parliament, every Houſholder, Cottager, or 
Labourer within the faid Counties, without any Mention of 
the Royal Burrows; for tho”, in ſome Senſe, the Burrow may 
be faid to lie locally within a County, yet, in the Eye of 
Law, the County and the Burrow are oppoſed to one another 
as two different Things. Thus, the Ceſs impoſed upon the 
County does not Anand hs Ces payable W 
a f 1 ; e 
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The ſerelritarive | in Pallas f the county, is howays the 
the Repreſentative of the Burrow. Even in the late Act of 
Parliament for granting a Duty on Licences for retailing of 
Beer, the Juſtices of Peace in every Shire and County, are 
authoriſed to meet and licenſe Ale-houſes within their reſpec- 

tive Shires or Counties, yet this is not underſtood to extend 
to Ale-houſes within the Royal Burrows; the Power of licen{- 
ing there is given to the Magiſtrates. Even in the Act of Par- 
liament for eſtabliſhing Turnpikes within the County of Edin- 
burgh, all Carters and Brewers, reſiding in the County, are o- 
bliged to perform Services at the Road; yet this does not 
comprchend the Brewers reſiding within the Burrow of Edin- 
burgh ; for ſo it is expreſsly declared by the Legiſlature itſelf, 
in an After-clauſe, that this Act ſhall nor extend to oblige the 
Brewers reſiding within the City of Edinburgh, which is not 
an Exception from the former general Rule, but a Declarati- 
on to prevent all Doubts, that the former Clauſe, confined to 
the County, did not extend to the Burrow. 

Add to this, that the Clauſe of the Act of Parlianitihe i in 
queſtion „ IS rather explanatory of the antient Law than enact- 
ing any Thing new. It might have been doubted, whether 
Weavers, Shoemakers, or other Artificers, were included un- 
der the former Words labouring Men, when they were neither 
JTenants nor Cottagers. To remove the Doubt, the Word 


Hoſholders is thrown in, who may very properly be compre- . 


hended under the Words labouring Men. But ſurely it is a vio- 


lent Alteration, and not an Explanation of the Law, in this 


ſingle Word, to include the Judges and Magiſtrates, Lawiers 


and Phyſicians, Peers and Commoners, Male or F emale, and 


ſubject them all to work at the High Roads. 
It was faid, that Royal Burrows are included, decanss Magi- 


| ſtrates thereof are named Truſtees ; but the Argument does not 


conclude. It is extremely reaſonable that Magiſtrates ſhould 
be named i in order to concert the Roads proper to be repaired 


leading | 
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leading to the Burrow, WE A and adjuſt Diſputes which 
might ariſe, and often have ariſen between the County and the 
Burrows, whether the Roads lying within the Royalty are li- 
able to be repaired by the Burrows or by the County. 
Ihe laſt Point to be conſidered is, whether your Lordſhips 
have any Juriſdiction in this Matter, or if the Juſtices of Peace 
in the reſpective Counties have an excluſive Juriſdiction, 
which the Chargers contend is given to them by the Act of 
Parliament of the 26th of the King. The firſt of the Clauſes 
upon which they found their Argument, is immediately ſub- 
joined to the one laſt under Conſideration, in theſe Words: 
And be it further enacted by the Authority aforeſaid, that, in 
caſe any Queſtion ſhall ariſe, what Perſons are liable to per- 
form ſuch Services, or. to what Exteat, the Juſtices of the 
Peace are hereby impowered to hear and finally determine 
any Queſtion, at their Quarter-Seſſions in their reſpective 
© Counties.” And then, after ſundry other Proviſions, with 
regard to levying the Tolls, borrowing the Money, exc. the 
following Clauſe, in the very End of the Act, enacts, © That 


* if any Perſon or Perſons ſhall think him or themſelves ag- 
« grieved by any Order or Proceedin g of the ſaid Truſtees, it 


« ſhall and may be lawful for him or them to appeal to the 

« Juſtices of the Peace for the Counties of Perth, Fife, and 
« Kinroſs reſpectively, as the fame ſhall happen, in their gene- 
ral Quarter-Seſſions aſſembled, Who are hereby authoriſed 
and impowered to hear and determine the Matter in Dif- 
« pute, and whoſe Order therein ſhall, be final and concluſive.” 

The Suſpenders humbly apprehend, there is nothing in the 
Words or Spirit of theſe Clauſes to fupport ſuch excluſive Juriſ- 
diction in the Chargers, that Parties could neither apply for 
Redreſs to the ſupreme Court in this Matter, or are left at the 
Diſpoſal of an inferior Court, without any Remedy, if they 
miſtake, the Law, or are ſuppoſed willing to pervert it. Under 


this Head it will be obſerved. | 5 
Imo, That 
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hear and determine; and it is declared lawful for the Parties 


given to the Party, which he may take if he chuſes; and, in 
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1 mo, That it is no con 941 that becauſę a -Juriſfici: 
on is final; therefore it is likeways excluſive. The Conſe- 
quence lies rather the other way, that becauſe the Juriſdiction 
is final, therefore it ſhould not be preſumed to be excluſive; and 
Judgments are rather final, becauſe the Parties have choſen their 
own Judges, as in the Caſe of Arbiters.— The Diſtinction be- 
twixt theſe two occurs in many Caſes in our Law. — The Judg- 
es of the High Court of Juſticiary are impowered in their 
Circuits, finally to determine certain Queſtions: that come be- 
fore them by Appeal; but if Parties do not chuſe to ap- 
peal, but chuſe rather to reſort to this ſupreme Court, the 
proper Guardians of the Rights and Properties of the Subject; 
it was never dreamed, that in ſuch a Caſe a Suſpenſion or 
Reduction was not competent. — And i in the Execution of the 
Law anent the Malt Tax in this Country many Vears ago, it 
was here given to the Juſtices and Commiſſioners in the fame 
Words as the preſent ; notwithſtanding whereof, the Court of 
Exchequer iſſued the proper Proceſs of that Court for bring- 
ing theſe Offences to Trial all over the Country; ſo that it 
was not then underſtood, that a final Juridietion was exclu- 
ſive. 

And the Words of the Law, i in the preſent Caſe, favour 
this Doctrine.— Ihe Juſtices of the Peace are to 


to appeal.—This does not exclude any other Froper Remedy 


that the Parties ſhall chuſe.—It is properly a gus agendi that is 


ſuch Caſes the Juſtices are impowered to determine; but he 
may likeways take any other proper Remedy, which is not 
hereby excluded, and the. Juſtices, in ſuch Caſe, cannot pro> 
ceed without a Cauſe. But 

240, Even where the Determinations ofinferior Judges une do- 
clared final, ſuch Clauſe has never been underſtood to exclude 


even the Reviewof the King's ſupreme Courts, unleſs where this 


a ** 
is done by an expreſs Clauſe for that Purpoſe.— And as the 


Expreſſien which gives Riſe to the preſent Queſtion has come 


into our Law from the Engliſh Statutes, the Conſtruction of 
ſuch Clauſe in their Law falls particularly to be noticed.—- 
The Caſe Rex verfus Plowright and others, is thus. ſtated in 
the modern Reports: A Diſtreſs was taken for Chimney 
© Money, and the Parties diſtrained apply themſelves to the 
two next Juſtices of the Peace, before whom it did appear, 
that Plowright let a Cottage to Hunt, which was not of the 
© yearly Value of ro 5.* The Collectors of this Duty diſtrain- 


| ed upon the Landlord, which the faid Juſtices thought to be 


illegal, and therefore they ordered a Reſtitution: And a certi- 
orari being brought to remove the Order into this Court, Mr. 
Attorney prayed that it might be filed. y 

- « But it was oppoſed by Mr.  Pollexfen, for that the Statute 


of K. Charles II. enafts, That no Perſon inhabiting an Houſe 
which hath more than two Chimnies, ſhall be exempted from the 
Payment of the Duty, &c. and then theſe Words do follow, viz. 


That if any Queſtion ſhall ariſe about the taking of any Diſtreſs, 
the fame ſhall be heard and finally determined by one or more Ju- 
er the Peace near adjoining, &c. x 
Now here was Money levied by virtue of this Act, and a 
Controverſy did ariſe, by Reaſon of the Diſtreſs, and an Order 
was made by the Juſtices, which, according to the Letter and 
Meaning of the AR, ought to be final; the Intention whereof 
was to t the Charge and 'Tronble of poor Men in Suits 
at Law about ſmall Matters, and therefore it gave the Juſtices 
Power ro determine particular Offences and Oppreſſions. 
Mr. Attorney comra. If the Juſtices of Peace have Power 
to determine r. that is ro make them Judges whether this 
Duty is payable or not; and ſo the Courts of Yeſtminſter, 
who are the proper Fudpes of the Revenue of the King, who 
by this Means will an Appeal, will be excluded. 
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* Curia. This Court may take Cognizance of this Mat- 
ter, as well as in Caſes of Baſtardy. ?*Tis frequent to remove 
theſe Orders into this Court; tho? the Act ſays, That the rao 
next Juſtices may take Order as well for the Puniſhment of the 


Mother, as alſo for the Relief of the Pariſh where it was born, ex- 


cept he give Security to appear the next Quarter Seſſions. 

« The Statute doth not mention any certiorari, which FR 
that the Intention of the Law Makers was, that a certiorari 
might be brought, otherways they would have enacted, as they 
have done by ſeveral other Statutes, that no certiorari ſhall lie. 

Therefore the Meaning of the Act muſt be, that the De- 
termination of the Juſtices of the Peace ſhall be final in Mat- 
ters of Fact only; as if a Collector ſhould affirm, that a Per- 
ſon hath four Chimnies when he hath but two ; or when the 
Goods diſtrained are ſold \ under the Value, and the Over- 

plus not returned; but the Right of the Duty ariſing by 
« Virtue of this Act was never intended to be determined by 
them.“ 

Another Caſe of the fame Kind is ſtated in Salkeld's Re- 
ports, Grecnabelt verſus Burwell. © The Cenſors of the Col- 
lege of Phyſicians have Power by their Charter, confirm- 
ed by Act of Parliament, to fine and impriſon for Male-prac- 
tice in Phyſic ; and accordingly they condemned Dr. Green- 
welt for adminiſtring inſalubres pillulas et noxia medicamenta, 
and fined and impriſoned him: And the Queſtion being, whe- 
ther error or certiorari lay, &c. it was held per Holz Chief Ju- 
ſtice, 

1 /t, That Error would not lie upon the Judgment, becauſe 
their Proceeding is not according to the Courſe of the common 
Law, but without Indictment or formal Judgment. Vet, 

2dly, That a certiorari lies; for no Court can be intended 
exempt from the Superintendency of the King in this Court of 
B. R. It is a Conſequence of every inferior Juriſdiction of Re- 
cord, that their Proceedings be removeable into this Court, 
to inſpect the Record, and ſee whether they keep themſelves 

within 
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within the Limits of their an Vide 3. Go. 489. 
By the 23. H. 8. c. 5. wir bcc agg of Sewers are to cer- 
_ tify their Proceedings into Chancery; and the 13th Elizabeth, 

c. 9. ſays, the Commiſſioners ſhalt not be compelled to make 

any Certificate : Upon this, by Miſtake, they thought them- 

ſelves not accountable on a certiorari, and refuſed to obey a 
a certiorari iſſued out of the King's Bench, and for this the whole 
£5. Body of the Commiſſioners were laid by the Heels.” 
| And the Rule of Law is laid down in general in fuch Caſes, 
in Bacon's Abridgment-of the Laws, that the Courts of Chan- 
cery and King's Bench may award a certiorari, to remove the 
Proceedings of any inferior Courts, whether they be of an an- 
cient or newly created Jurisdiction, unleſs the Statute or Char- 
ter which creates them, exempts them from ſuch furisdiction. 
—And this general Rule is particularly faid to extend to the 
Juſtices of the Peace, even in ſuch Caſes which they are im- 
powered by Statute finally to hear and determine. — And 
we have an Inſtance of this Sort, in an Act of the gth of the 
Queen, for laying certain Duties upon Hides and Skins, where 
_ uſtices are impowered, as in the preſent Act, to hear and 

determine certain Offences againſt that Act in their 
Quarter Seſſions ; but as it was further intended, that the Courts 
in W eſtminſter ſhould have no Jurisdiction in that Matter, a 
Clauſe is added, declaring, That no Bill, Plaint or Informa- 
tion, ſhall be brought or ſued forth in any of her Majeſty's 
Courts of Record at Veſiminſter for any Offence againſt that 
Statute, nor any certiorari be brought or allowed, to remove 
any of the Proceedings of the Juſtices of the Peace relating to 
the ſame.— This agrees with the above general Doctrine laid 
down in the Abridgment, and ſhows, that the firſt Clauſe was 
not underſtood to be ſufficient to exclude the Juriſdiction of 
the King's ſupreme Courrs, either in a proper Action original- 
ly brought before them, or in a Review of the ee of 
the inferior Court. But 


. 
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tio, If the ſuriſdiction i re and final; as to the 
proper Subjects of ſuch Juriſdiction, yet it were carrying this 
beyond all Bounds, if, where the Queſtion occurs concerning 
ith Juriſdiction itſelf, and-the Extent-of'it, —that in ſuch Caſ-. 
es likeways the Juſtices ſhould have an excluſive and final Ju- 
riſdiction. This were leaving it to an inferior Judge, to extend 
his Juriſdiction as he chuſes, without any Remedy. This is 
the Spirit of the Caſe Greenwelt verſus Burwell; and where in- 
ferior Judges go beyond the Limits of their Juriſdiction, the 
Remedy muſt ſurely ly in the King's ſupreme Courts, who are 
the proper Guardians of the Rights and Properties of all the 
Subjects, to correct ſuchAbuſe, and keep them within their proper 
Bounds; and no Caſe demands ſuch Remedy more than the 
preſent, where the whole Burrows of Scotland, one of the States 
of the Kingdom, under the Pretence of an Extention of this 
Kind, are endeayoured to be ſubjected to the Juriſdiction of an 
inferior Set of — without any Remedy. - 


bt reſpes whereof, IN 


RO. DUNDAS. 
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